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Mr Chairman, 

Allow me to say that I appreciated yesterday evening’s Commemoration event as I believe 
empathy is essential for success in our shared endeavour and so I commend that effort. 

Today, as most days, I am wearing a pin on my lapel with a square bit of leather.  It is Moose 
hide from which Indigenous peoples in Canada traditionally make moccasins.  The Moose Hide 
Campaign was created in 2011 by an Indigenous man and his daughter for men and boys to 
wear as a symbolic act of walking with those seeking justice for the over 1,600 missing and 
murdered Indigenous women and girls all across the country. I was given the lapel pin by an 
Indigenous person and I wear it as an act of solidarity and empathy.  Two years ago, my Law 
School distributed Moose Hide lapel pins to the entire incoming class of Law students. 

Mr Chairman, from 2001 to 2015, the per capita rate of murdered Indigenous women and girls 
in Canada was 500% that of the non-Indigenous population.   

In 2016 the Government of Prime Minister Justin Trudeau established a national Commission 
which reported in 2019; an addendum to that report qualified the situation as “genocide” – a 
finding which Prime Minister Trudeau immediately accepted. 

The essential rationale for the qualification of “genocide” in Canada is that there were acts 
attributable to the State of Canada committed against Indigenous peoples with the intent to 
destroy the group(s) in whole or in part. The same qualification is increasingly applied to 
Canada’s notorious Indian Residential Schools of which there was a previous Truth and 
Reconciliation Commission. In both respects, the policies and practices continued over 
generations and have ongoing effects; the last Indian Residential School closed in 1997 while 
Indigenous women and girls still continue to go missing or be murdered.  In recent months, 
unmarked mass graves of children have been found and over 100 more such sites exist with the 
expected remains of 10-20,000 children. 

Canada signed the Genocide Convention in 1949 and ratified it in 1952.  
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So, to our conference: Can it be genocide in Canada if no particular event occurred, if 
innumerable separate small events stretched over decades or even 100 years, if in percentage 
terms or some would say only small real #s of people were killed and, moreover, if no individual 
– such as individual murderers (including some Indigenous persons themselves) or privately 
owned and run residential school administrators – would likely ever be found guilty of the 
crime of genocide, for their discrete acts may in fact not have been commissioned specifically 
with genocidal intent?   

The answer is: Yes, it can be genocide. 

This is because the principal obligation – and the primary responsibility – is of States.  Indeed, it 
is primarily States which commission or permit to be commissioned genocide.  If the violative 
acts are attributable to the State, then the State is responsible.  

Yesterday, it was observed rightly that genocide does not occur – cannot occur – by chance, 
mistake or accident.  Indeed, the work of Feierstein and Stanton have set out convincingly how 
genocides occur and that they are deliberate, observable, and foreseeable – usually in stages.   

Indeed, there are elements which are peculiar to the State – for which no individual can be 
responsible, protect against nor repair.  The State alone is responsible for public policy and law, 
and barring a personal dictatorship or command responsibility, the institutions of State may be 
and often are the only actors, notably in adopting policies, enacting legislation, organising 
structures of governance and so forth.  For example, central to the exclusion and persecution of 
the Rohingya in Myanmar is the 1982 Citizenship Law by which operation (and not expressis 
verbis) Rohingya have been made de jure Stateless in violation of International Law. No 
individual adopted the Law, no individual can alone repair the wrong, and no individual can be 
held accountable for it. The Citizenship Law is an act of State. 

Genocide is a matter of system for which the preoccupation with and attractiveness of “bad 
guys” is often illusory and prone to “bad apple-ism” hand-washing … in effect diverting 
attention and treating the symptoms rather than the disease. Of course, this does not mean 
those individually responsible should not also be held accountable.  

Without doubt, addressing the disease is complex, multi-dimensional and difficult entailing 
strategy and sustained engagement over time – to confront and change systems from their 
initial stepping-stones through their worst manifestations.  The State is inescapable – both as 
primary actor causing genocide and as primary actor stopping and preventing genocide.   

In International Law – which comprises equally sovereign States as primary subjects and which 
regulates their relations – the 1948 Convention on the Prevention and Punishment of the Crime 
of Genocide is the unmistakable reference. Comprising just nine substantive Articles, it binds 
152 States; the basic standards are also recognised as customary rules with the prohibition of 
genocide recognised as a peremptory norm owed to the international community as a whole 
(i.e. jus cogens and erga omnes). 

No rule of genocide stipulates thresholds of time in terms of period or duration, or of number 
or volume, nor method for realisation of prohibited acts.  Indeed, the human capacity for 
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inventiveness is seemingly unlimited.  None of this is material to the essential normative 
proscription. Nor is the fundamental subject of protection – the group – stipulated beyond its 
basic character – a socio-cultural community, a “group”, limited only by kind (kinds which, 
moreover, are not mutually exclusive).  There is no basis in law to read into the Convention 
limitations which are not prescribed and have never been accepted by the States parties. And 
there is no good sense, in the spirit of the instrument, to do so. 

As a treaty, the Genocide Convention is to be interpreted according to the Vienna Convention 
on the Law of Treaties – itself a cornerstone of International Law which is recognised to have 
incorporated customary International Law and of which for our purposes today China and the 
States we have discussed are bound.  The Vienna Convention provides in Article 31(1): 

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 
be given to the terms of the treaty in their context and in the light of its object and 
purpose.” 

By the ordinary meaning of the words of the Convention, acts of genocide unequivocally 
include numerous acts distinct from killing and distinct from physical or even biological 
destruction.  Explicitly, the Genocide Convention proscribes causing “mental harm”, “forcibly 
transferring children”, and inflicting “conditions of life…” whether or not those conditions in 
fact result in the destruction of the group.  Similarly, no less punishable (and therefore 
necessarily prohibited) acts are stipulated in Article III, i.e. conspiracy, incitement, attempt, or 
complicity.  Further, the Genocide Convention prescribes in Article V incorporation into 
domestic law criminal proscription and punishment in order to make the Convention effective 
notably for purposes of prevention.  

Failure of a State party to respect any of these stipulations – as well as the basic obligation of 
good faith and the separate obligation to prevent genocide – would constitute a breach of the 
Genocide Convention no more or less serious in law by any indicated hierarchy and would give 
rise to State responsibility entailing also obligations on the part of each and all of the other 
States parties to the Genocide Convention. 

In short, not only does “genocide” not equate with “mass slaughter”, but violation of the 
Genocide Convention need not feature a single killing.  Indeed, to require such, notably vis-à-vis 
the duty to prevent, would be (in the words of the International Court of Justice) “absurd” and, 
according to Article 32 of the Vienna Convention, an outcome which would be “manifestly 
absurd or unreasonable” cannot be the right interpretation of the treaty.  

Similarly, it is neither anywhere stipulated nor logically coherent (much less “necessary” as has 
been argued), that genocide can be committed only if the intention is genocide alone with no 
other simultaneous, coinciding, adjacent or other purpose existing.  Of course, that kind of 
“pure” intention is a nonsense – virtually not existing in any law, not the fact of any known case 
(for which there exist always political and often economic purposes ranging from Nazi 
Lebensraum to the economic development of Rakhine State, or re-education, population 
management or counter-terrorism in Xinjiang, or to colonialism in Canada).  Moreover, it would 
be plainly ridiculous for a perpetrator to be able simply to plan or spontaneously to invent a 
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second or alternate purpose and, in declaring it (however feeble the assertion), thereby escape 
application of the prohibition. 

The Genocide Convention prescribes intent in the ordinary meaning of the term and as 
ordinarily found in law, which is to say that the attributable acts must be purposeful and 
deliberate.  But nothing in the treaty nor in International Law prescribes a more exact standard 
much less that there be a declaration or some certainty. The State is manifestly NOT a human 
being and does not possess a “mind”, nor does the State benefit from protections of human 
rights such as to be enjoyed by individual human beings pursuant to International Human 
Rights Law given the grave consequences for individuals (and thus there apply for individuals 
standards of criminal law due process including the standard of proof beyond a reasonable 
doubt).  None of that is prescribed for nor relevant or even appropriate for a State (which is 
typically powerful compared with an individual human being). 

Of the 156,000 bilateral treaties plus some 1000 other multilateral treaties registered with the 
United Nations, regional and other IGOs, in the past 100 years only some 200 contentious cases 
have been adjudicated at the International Court of Justice (179 cases) and its predecessor the 
Permanent Court of International Justice (29 cases).  That is not how international relations are 
conducted.  Indeed, the UN Charter prescribes in Article 33 “adjudication” as only one of eight 
forms of dispute resolution.  Rather, States inter-act and hold one another to account through 
self-help and the Law of State Responsibility according to which injured States are permitted to 
take counter-measures – not to mention that States dissatisfied with the conduct of other 
States (notably in breach) may and do simply adjust their relations.   

The Genocide Convention obligates States to act in good faith both to uphold their obligations 
and to cooperate inter pares for the fulfilment of the purposes of the treaty.  As sovereign 
States, there is nowhere stipulated at International Law a rule against a State party acting or 
even drawing a conclusion “unless or until determined by a Court of Law” as has been asserted 
by this apparently not so sovereign United Kingdom and, very strangely, self-defeatingly, and 
repeatedly by the UN High Commissioner for Human Rights.  Indeed, the assertion of “tied 
hands” serves simply to absolve of one’s responsibility – or pretend as much.   

Similarly, there is nowhere in the Genocide Convention nor any other International Law a 
procedural requirement that before a State may act – before it may exercise its sovereign 
prerogative or its undertakings – it must render a “determination”.  This fairly recent invention 
by Anglo-Saxon States is at International Law “not a thing”.  Of course, as for the ordinary 
conduct of international relations, the State and its organs engages, observes, and draws 
conclusions on an ongoing basis.  The obligations arising under the Genocide Convention entail 
that States party do – in good faith – act to fulfill their undertakings and to act pursuant to the 
object and purpose of the treaty not least the prevention of genocide. However the State 
reaches decisions is a matter of sovereign exercise against which conduct the State will itself be 
held responsible by other States if it fails to act as it must, i.e. if it breaches the treaty including 
by failing to take such steps as are within its reach to prevent genocide. 

Mr Chairman, I am afraid I could go on.   
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But, to conclude, I will just underline that the State is the key to “Never Again” and the task at 
hand is for the Genocide Convention to be actualised in its fullest sense.  On 9 December 1948, 
the Genocide Convention was adopted drawing a bright red line limiting the prior prerogative 
of the State vis-à-vis treatment of certain groups within its jurisdiction. Genocide was 
prohibited. The next day, on 10 December 1948, the UN adopted the Universal Declaration of 
Human Rights by which that revolutionary forward-looking paradigm aims to guarantee full 
lives for everyone “free and equal in dignity and rights”.  For both instruments, the primary 
responsibility rests with the State. For that to be the case in fact as well as in law, we must 
make the effort to demand and make it is so.    

Thank you. 


